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RIPLI TO OProSU'IQ8 OF DC

Ohio Radio Associat.s, Inc. ("00"), by its attorn.ys, pursuant to Sections

1.229 (d) and 1.294 (c) of the Co..ission's Rul.s, h.r.by submits this r.ply to

the opposition of W.st.rvill. Broadcasting COIlPaDY, Liait.d Partn.rship ("DC").

00 fil.d a aotion to .nlarg. the issu.s against DC on May 25, 1993. DC filed

an opposition th.r.to on Jun. 9, 1993. A suppl•••nt to the opposition was filed

on Jun. 15, 1993. In support of its r.ply to the opposition of WBC, ORA off.rs

th. following co...nts.

wac stat.d in its application, filed on Deceab.r 31, 1991, that it had

$300,000 in available funds from Spurgeon W.bb.r, Jr., the fath.r of Spurgeon

W.bb.r, III, and D.idra W. Humphr.y, th. two WBC liait.d partn.rs. It furth.r

stat.d that its total cost .stimat.s are $300,000.

wac produc.d its cost .stiaat.s, dated Deceab.r 20, 1991, in the standard

docum.nt .xchang.. Th.s••stimat•• show a total of $293,000 in .stiaat.s for

equipmept aDd copstructiop only. Nothing is shown for the first thr•• aonths

op.rating costs, such as programming and personn.l.

Commi..ion policy r.quir.s that an applicant pr.par. at th. tiae of

c.rtification docua.ntation showing cost ••tiaat.s for the first thr•• .onths of

operation, along with th. construction costs. s•• , R.vision of FCC Fora 301, 50

RR2d 381, 382 (1981); FCC Form 301 Instructions (1989-1992 v.rsion), S.ction III

(D)(l)(b), pag.s 5-6. wac fail.d to do this.

In opposition to the motion to .nlarg. the issu.s, at pp. 2 and 4, WBC

claias that it actually includ.d its fir.t thr•• aonth. operating co.ts in it.

D.c.lIb.r 1991 co.t .stiaat.s. According to wac, th.s. cost. w.r. hidd.n in the

-.i.c.llan.ous" cat.gory. It furth.r obs.rv.s that it. co.t .stiaat.s

"int.ntionally" includ.d ..ov.rag.... in .quipa.nt and oth.r categori.s in ord.r

to insure that suffici.nt funds would b. available for "unanticipat.d"

operational .xpen••••

Th. opposition of wac and th. r.lated affidavit of its g.n.ral partn.r,

Fr....n Bdwards, are so incredible and dising.nuous that th.y raise questions of

.isr.pr.s.ntation and lack of candor. Th. writt.n cost .stiaat.s of WBC ar.

unallbiguous. It includ.s a cat.gory for ".isc.llan.ous, .par•• and conting.ncy."
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This c.t.gory cl••rly r.f.rs to miscell.neous equipeent, .p.re equipeent, .nd

equipaent contingencies. It aakes no reference to IIOnthly operating costs, such

.s progr...ing and personnel. Nor do the written cost esti.ates indic.te th.t

any equipaent or other ite•• were overe.tiaated.

It i. pat.ntly incredible that noraal .nd regular IIOnthly operating costs

could be deno.in.ted as • ·contingency,· or a. ·un.nticip.ted,· or .s a ·sp.re,·

or even as a ·.iscellaneous· expense. There is nothing contingent or

unanticipated about .inimal monthly progr...ing .nd personnel costs. What wac

and Fr....n have atte.pted to do is to dishonestly explain a f.tal oaission in

their cost esti.ates .nd then dishonestly present revised cost estiaates as if

they h.d been done in December 1991 .t the time of certific.tion.

lIowever, NBC is bound by its written cost estimate. at the tiae of

certific.tion and c.n not revi.e them without. showing of ·good c.u••• • IIRIa

PH. Inc., 6 FCC Rcd 1602, 1603, paras. 11-13 (1991). ~ AlIQ, II Partner., 8

FCC Rcd 1748, 1749, p.ra. 5, (MMB 1993), where the Mass Media Bure.u rejected .n

..endment by an applicant which att.mpted to revise downward its construction

co.t. and wh.re the Bureau specified. financial issue.

NBC, at p. 5, contend. that, ba••d on GIorgia Public TlllCOlMUAic.tiops

coaaission, 7 FCC Rcd 2942, 2948, para. 33 (Rev. Bd. 1992) and on ArefPdo Garcia,

3 PCC Rcd 1065, 1066, para. 8 (Rev. 84. 1988), it can rely on ·bette. line· or

overall estimat.s. lIowever, its contentions are aisplaced. Those cases dealt

with 2£Al cost estiaates and with the issue of intentional dec.it.

lIere, NBC relied .t c.rtification on it_i,ed writtep cost estiaates which

failed to include an itemization for IDOnthly operational costs. NBC now .tt_pts

to r.vis. its written cost .sti.ate. with new estimates which are at variance

from the written cost estim.tes. Accordingly, Aspen PM. Inc. and g partpers .re

controlling, not o.orgi. Public TelecQMupic.tions coaiuion or Araapdo Garci••

Moreov.r, WBC fails to note that Amapdo Garcia cited to Merriaack valley

Bro.dcastipg. Inc., 82 FCC2d 165, 168, n. 5 (1980), which r.quired at least a
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general breakdoWD of expenses ini;o cai;egories for progra_ing, sales, and

ac:baini.~ra~ioD.

In ii;s opposii;ion, ai; p. 3, wac ai;i;.-pi;s diversionary i;aci;ics by hoisi;ing

-si;raw man- argumeni;s which are irrelevani; i;o i;he issue raised by ORA. WBC

coni;end. i;hai; ii;. overall co.i; e.i;iaai;e. are .ufficieni; i;o include i;hree .ani;hs

operai;ing cosi;s and i;hai; ii;. overall cosi; esi;iaai;e. are larger i;han i;hai; of i;he

oth.r applican~.. How.v.r, wac .i•••• i;h. point. As the R.vie. Board held in

Gilbert Broadcastipg corp., 68 FCC2d 186, 43 RR2d 51, 75, para. 23 (R.v. 84.

1978) I

Bach applicant i. required, ~ng other thing., to include within it.
application e.tiaate. it believe. reflect the co.i;. of iapl...nting i1a
particular propo.al for opera~ing the .tation ••• Th••e ••tiaat.. CaD be
expected to vary greatly aaong applicant. depending upon how each applicant
intends to operate i;he .tai;ion. Thus, a. corr.ctly noted by Judge
Rauaowicz, each applicant must be evaluai;ed on the ba.i. of the co.t. of
operation it has propo.ed and not on the basis of co.t. propo••d by other
applicant••

Accordingly, ~h. fact ~ha~ wac has propo.ed more -bell.- and -whi.tle.- in it.

equipm.D~ li.~ ~han ~h. o~h.r applican~. doe. no~ r.d••• i~. fa~ally flawed co.~

estiaai;e.. wac'. financial propo.al au.i; si;and or fallon its OWD aerits.

P'or wbatever reason, wac proposed ai; i;be time of certificai;ion i;o allocai;e

almost all of it. proposed co.~ ••tiaat.s ~o equipm.nt and to equipm.nt relai;ed

it.ms, bui; nope to prograJIJDing and p.rsonnel or ~o otber monthly op.rating cosi;••

perbaps, i;his was a -P'reudian slip- by wac signaling i;bat it only ini;ends i;o

construct i;he .tai;ion and i;h.n ima.diai;.ly ••11 ii;.

wac, at pp. 3-4, ati;••pts to di.i;inguish various cas•• cii;ed by ORA in ii;s

aotion to .nlarg.. Howev.r, wac fail. i;o und.r.tand that all case. are different

in tb.ir fact. and circua.tance.. Whai; i. aignificani; ia i;he legal principle or

policy articulai;ed. wac do.. not actually dispui;e i;hat co_i.sion policy

requir.. applican~. to e.~imat. at ~h. ~i•• of c.rtificai;ion th.ir fir.~ three

aon~bs of op.ra~ional co.~.. I~ fail.d to do ~bi. and now de.p.rat.ly flail.

away to avoid i;b. inevi~able con.equence of its dereliction --- disqualificai;ion.
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WllBRBPORB, in view of the foregoing, ORA requests that financial

qualification. i.sue. be specified against wac.

Re.pectfully subaitted,

McRAIR & SANPORD, P.A.

By: ~:i2~~~~;±~rtMI~iA.r-a..-,It T
Attorneys for Ohio Radio

Associate., Inc.
1155 15th st., R.W., Suite 600
Washington, D.C. 20005
Telephone: 202-659-3900

June 21, 1993

020979.00001 ORA.60a
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